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Admissibility of Records 

1. With respect to all records referred to and attached to this Notice to Admit: 

(a) the records are admitted to be authentic; and 

(b) the records that purport or appear to have been transmitted were sent by the 

sender and received by the addressee(s). 

Background to the Power Purchase Arrangements 

2. Alberta has traditionally been different from most other provinces in its approach to 

power generation, transmission and distribution.  Unlike most of the rest of Canada, the majority 

of Alberta's power generation facilities were always in privately-owned hands.  The same was 

true of a good deal of the transmission capability and much of the rural distribution capacity.  

This is, of course, in marked contrast to most Canadian jurisdictions which opted for a 

province-wide vertically integrated utility. 

3. In the 1990s, Her Majesty the Queen in Right of Alberta (the "Crown") sought to fully 

deregulate the Alberta electricity generation market.  As part of that deregulation process, the 

Crown made amendments to the Electric Utilities Act, SA 1995, c E-5.5 (the "1995 EUA").  On 

April 30, 1998, Alberta's Electric Utilities Amendment Act, SA 1998, c 13 received Royal Assent, 

thereby amending the 1995 EUA (as amended, the "1998 EUA"). 

4. The 1998 EUA established a process for developing and approving what are commonly 

known as "Power Purchase Arrangements" ("PPAs").  The PPAs were designed to achieve the 

fundamental objective of removing market power from the then limited number of owners of 

thermal electrical generating plants (the "Owners").  The PPAs granted dispatch rights to the 

buyers of PPAs (the "Buyers") associated with units of the thermal electrical generating plants 

(the "Units") to enable the Buyers to sell into the Alberta power pool, electricity generated by 

the Units up to a certain specified capacity (the "Committed Capacity"). 

5. Each PPA sets forth the commercial relationship and corresponding rights and 

obligations between the Owner and Buyer of that PPA.  The PPAs were designed so that the 

Owners receive a defined income stream while the Buyers have the exclusive right and 

responsibility to make offers of the Committed Capacity into the Alberta power pool and to 

receive the revenue from electricity sold into the Alberta power pool. 
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The IAT Consultation Process 

6. Pursuant to section 45.2 of the 1998 EUA, an Independent Assessment Team ("IAT") 

was appointed to determine the terms and conditions of the PPAs.  Pursuant to section 45.3 of 

the 1998 EUA, the IAT had the power to carry out any duty or function given to it under the 1998 

EUA or the regulations. The IAT was comprised of accounting, legal and other professionals 

including those employed by PricewaterhouseCoopers LLP and Code Hunter LLP (and later 

Gowlings). 

7. As part of its mandate, the IAT completed a consultation process (the "IAT Consultation 

Process").  The IAT Consultation Process included a process whereby interested parties could 

exchange questions and answers in a forum with the IAT. 

8. During the IAT Consultation Process, the IAT was required to review information and 

proposals provided to it by the generation Owners and others, consult with interested parties 

and assess the reasonableness of those proposals and submissions.  There were numerous 

participants involved in the IAT Consultation Process and a substantial volume of written 

submissions were made to and reviewed by the IAT.  The IAT answered and commented upon 

questions posed to them by such various parties (the "IAT Q&A").  The IAT Consultation 

Process started in July, 1998 and the final set of IAT Q&A was concluded on or about 

August 9, 2000. 

9. Pursuant to subsection 45.9(1) of the 1998 EUA, the IAT was required to prepare a 

report setting out its determinations with respect to the format of the PPAs.  On July 9, 1999, the 

IAT submitted a written report to the Alberta Energy and Utilities Board ("AEUB")1 for approval 

(the "July IAT Report").  The final paragraph of the cover letter submitted by the IAT to the 

AEUB when filing the July IAT Report on July 9, 1999 contemplated a supplemental report 

would follow and stated: 

The entire Report, Determinations and PPA are subject to the caveat that errors may 
have crept in and the IAT anticipates filing, at the earliest possible date, a supplemental 
filing dealing with the errata.  At this time, it is expected that most such errata would deal 
with the Hydro PPA referred to above as well as the justification section of the Report.  
The Board and any readers are cautioned accordingly.  

                                                

1
 Now known as the Alberta Utilities Commission (the "AUC"). 
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10. The record attached to this Notice to Admit at Tab "A" represents a true copy of the 

July 9, 1999 cover letter from the IAT. 

11. The IAT submitted a revised version of the July IAT Report to the AEUB on 

August 27, 1999 (the "IAT Report"). 

12. The AEUB issued its Phase 1 Decision, Decision U99073, on August 30, 1999. The 

AEUB decided that seven of the requests it had received warranted further review and were to 

be considered at a public hearing. The public hearing was held in Calgary from 

October 13, 1999 to October 20, 1999. 

13. The AEUB issued its Phase 2 Decision, Decision U99113, on December 24, 1999.  The 

AEUB directed the IAT to submit an amended IAT Report in order to make certain opening 

balances and other items in the PPAs consistent with a general tariff decision affecting the 

Owners of the Units.  After additional consultation with interested parties, the IAT submitted an 

amended IAT Report to the AEUB on April 24, 2000. 

14. The AEUB issued Order U2000-190 on May 8, 2000, approving the PPAs and other 

determinations made by the IAT (the "AEUB Order"). 

15. The record attached to this Notice to Admit at Tab "B" represents a true copy of the 

AEUB Order. 

16. Both Decision U99113 and the AEUB Order were duly published and no judicial or other 

proceedings were taken therefrom in relation to any "Change in Law" provisions as described 

below. 

PPAs Clarified by Errata 

17. On June 26, 2000, the IAT wrote to the Alberta Department of Resource Development 

("ADRD")2, with a set of errata/clarifications to the PPAs (the "First Errata"). 

18. The record attached to this Notice to Admit at Tab "C" represents a true copy of the 

First Errata. 

                                                

2
 Now known as the Alberta Department of Energy. 



- 5 - 

31268430.1 

19. On July 6, 2000, the Chair of the AEUB, Neil McCrank QC, wrote to Mike Cardinal, the 

Minister for ADRD (the "Minister"), to advise of the IAT's First Errata. 

20. The record attached to this Notice to Admit at Tab "D" represents a true copy of the 

July 6, 2000 letter from Mr. McCrank, Q.C. to Mr. Cardinal. 

21. On July 31, 2000, the IAT wrote a further letter to the ADRD with a second set of 

errata/clarifications to the PPAs (the "Second Errata"). 

22. The record attached to this Notice to Admit at Tab "E" represents a true copy of the 

Second Errata. 

23. Overall, the First Errata and Second Errata consisted of 38 errata or clarifications to the 

PPAs, proposed by a variety of different industry participants and potential PPA bidders.  Many 

of the errata/clarifications address important issues including financial impacts. 

24. As stated in the July 31, 2000 letter from the IAT to the ADRD attached as Tab E, both 

the First Errata and the Second Errata were required to clarify the "obvious intent of PPAs as 

originally filed". 

25. The Second Errata included Query 8, which requested clarification regarding the 

Change in Law provisions in the PPAs, specifically Article 4.3(j).  Query 8 suggested that 

Article 4.3(j) of the PPAs be clarified such that a PPA could be terminated for a Change in Law 

that rendered a PPA unprofitable, "or more unprofitable", to the Buyer.  The IAT advised 

interested parties that the addition of the words "or more unprofitable" confirmed the original 

intent of the Change in Law provision (the "IAT Clarification").  Query 8 and the IAT 

Clarification stated: 

PPA Section 4.3(j) - Unprofitability of the PPA Due to Change in Law 

Clarification is required of the phrase "render continued performance by the Parties to 

this Arrangement for the balance of the Effective Term unprofitable to the Buyer in 

respect of a Unit..." 

A literal interpretation of this clause could result in a Buyer being precluded from 

exercising its right to terminate the PPA pursuant to Section 4.3(j) because the Change in 

Law did not "render" the PPA "unprofitable" where the PPA was already "unprofitable" 

prior to the Change in Law. 
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It is proposed that Section 4.3(j) of the PPAs be clarified in a manner that makes it clear 

the Buyer shall be entitled to terminate the PPA and shall not be liable for, nor entitled to 

any Termination Payment if a Change in Law renders the PPA unprofitable, or more 

unprofitable. 

Response: 

The IAT has reviewed PPA Section 4.3(j) and confirms that the intention was to provide 

and [sic] exit provision with no right to or liability for a Termination Payment in the event 

that a Change of Law rendered a PPA unprofitable or more unprofitable. This intention 

would be made more clear in the PPAs with the insertion of the following (in bold italics) 

at S4.3(j) of the PPAs: 

"Notwithstanding any of the foregoing, to the extent that a Change in Law, after 

giving effect thereto and to this Section 4.3, could reasonably be expected to 

render continued performance by the Parties to this Arrangement for the balance 

of the Effective Term unprofitable, or more unprofitable, to the Buyer in respect 

of a Unit, having taken account of any compensation entitlement under Section 

4.3(i) or any amount due from the Balancing Pool, then the Buyer may terminate 

this Arrangement and shall not be liable for, nor entitled to any Termination 

Payment." [emphases in original.] 

26. On August 1, 2000, Neil McCrank QC, the Chair of the AEUB wrote to the Minister, Mike 

Cardinal, enclosing the First Errata and Second Errata (the "August 2000 Letter"). 

27. The record attached to this Notice to Admit at Tab "F" represents a true copy of the 

August 2000 Letter. 

28. In the August 2000 Letter, at the request of the IAT, the AEUB incorporated the 

clarifications set out in the IAT's First Errata and Second Errata into the AEUB Order.  In the 

August 2000 Letter, Mr. McCrank stated: 

"The Board [AEUB] hereby amends Board Order U2000-190 to include the 
errata/clarifications identified by the IAT in each of its two letters and attachments 
sent to Mr. L. Charach of the ADRD, dated June 26, 2000 and July 31, 2000 respectively.  
Both sets of errata/clarifications are to be considered as being attached to and 
forming part of each PPA".  [emphasis added] 
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29. The August 2000 Letter was an Order of the AEUB and was certified by the AEUB's 

legal counsel (Allan Domes) on August 2, 2000 (coinciding with the start of the PPA Auction, as 

defined below) as follows: 

"Certified to be a true copy of the order, direction or document issued by the Alberta 
Energy and Utilities Board of which it purports to be a copy". 

30. The August 2000 Letter was posted and promulgated on the PPA Auction Website 

(defined below) and was made publicly available to all interested parties prior to the 

commencement of the PPA Auction (defined below). 

31. Since on or about August 1, 2000, Buyers and Owners have acted and relied upon the 

errata/clarifications set out in the First Errata and Second Errata as being attached to and 

forming part of each PPA.  Until the within proceedings filed on July 25, 2016, neither the Crown 

nor any other party sought to impugn any of the First Errata or Second Errata through any court 

or other proceedings of any kind. 

Change in Law Provision 

32. As a result, the thermal PPAs upon which the PPA Auction (as that term is defined 

herein) was based contained a "Change in Law" provision in Article 4.3(j) which provides as 

follows: 

"Notwithstanding any of the foregoing, to the extent that a Change in Law, after giving 
effect thereto and to this Section 4.3, could reasonably be expected to render continued 
performance by the Parties to this Arrangement for the balance of the Effective Term 
unprofitable, or more unprofitable, to the Buyer in respect of a Unit, having taken account 
of any compensation entitlement under Section 4.3(j) or any amount due from the 
Balancing Pool, then the Buyer may terminate this Arrangement and shall not be liable 
for, nor entitled to any Termination Payment". 

33. The "Change in Law" provisions include the introduction by the Crown of new laws and 

regulations which increase taxes or charges applicable to the PPAs. "Change in Law" is defined 

in the PPAs as follows: 

"Change in Law" means 

(a) the adoption, enactment, promulgation, modification, amendment, or revocation 
after May 31, 1999 of: 

(i) any Laws applicable to the Owner or the Buyer, which relate to the 
following: (A) taxes, including any charge or tax related to the use or 
consumption of fossil fuels or the production of any related by-products 
from any such use or consumption, but excluding any change with 
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respect of which an amount is calculated in article C5 of Schedule C, (B) 
any Unit or the Plant including the ownership, operation, maintenance or 
decommissioning thereof, (C) the electricity sector, including re-
regulation or deregulation affecting generation, supply, sale or 
transmission of electricity, transmission system or Power Pool access 
charges, (D) the environment, including any environmental taxes, or 
(E) this Arrangement or the subject matter of this Arrangement; 

(ii) any interpretation, reinterpretation or administrative position relating to 
any of the Laws referred to in paragraph (i) above of any Governmental 
Authority; 

(iii) any material requirements or condition in connection with the issuance, 
renewal, extension, replacement or modification of any Government 
Approval required in connection with this Arrangement; 

(iv) the effective rate of coal royalties or other fuel related royalties 
associated with the provision of Generation Services in connection with 
the action of any Government Authority; or 

(b) the entering into after May 31, 1999 of any TA Agreement which provides for the 
replacement of or changes to Measuring Equipment to bring non-compliant 
Measuring Equipment into compliance with applicable Laws.  

34. The PPAs stipulated that certain Change in Law costs were to be passed on by the 

Owners to Buyers.  In that context, the purpose of the "Change in Law" provisions in the PPAs 

was to allow Buyers to mitigate some of the financial and other risks associated with legislative 

changes that are completely within the control of the Crown and beyond the control of the 

Buyers.  Such risks could be mitigated by allowing termination of the PPAs, without having to 

pay any Termination Payment, if the "Change in Law" could reasonably be expected to render 

continued performance by the Parties for the balance of the Effective Term unprofitable, or more 

unprofitable, to the Buyer as set out in Article 4.3(j) of the PPAs. 

PPA Auction Website 

35. The IAT established a website (www.auctionppa.com) which during the PPA Auction 

was accessible to the public at large including market participants involved in the PPA Auction 

(the "PPA Auction Website").  The PPA Auction Website was described by the IAT as a "key 

source of information about the auction process for prospective bidders, stakeholders, market 

participants and other interest parties".  The Auction Rules for Power Purchase Arrangements 

advised prospective bidders of the various sections of the PPA Auction Website where 

documents with which bidders should be familiar were posted. 
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36. The record attached to this Notice to Admit at Tab "G" represents a true copy of the 

Auction Rules for Power Purchase Arrangements, as amended by ADRD Ministerial Order 

53/2000. 

Publication of the Errata/Clarifications 

37. The First Errata, Second Errata, including Query 8, and the August 2000 Letter were 

posted and promulgated on the PPA Auction Website, and were made publicly available to the 

public and all interested parties, prior to the commencement of the PPA Auction. 

38. The archived PPA Auction Website is accessible via the USB contained at Tab "H" of 

this Notice to Admit. 

39. In addition, Q&A 10.4, which addressed the same subject matter as Query 8, was 

posted on the PPA Auction Website on or about August 1, 2000.  Q&A 10.4 confirmed that the 

wording "or more unprofitable" had been added to Article 4.3(j) of the PPAs: 

10.4 Was the IAT's intent with respect to PPA Section 4.3(j) (Change in Law) to provide 
an exit provision with no right to or liability for a Termination Payment in the event that a 
Change of Law rendered a PPA unprofitable or more unprofitable? 

PricewaterhouseCoopers of the IAT has provided the following response. 

The PPAs can be clarified with the insertion of the phrase "or more unprofitable" at 
S4.3(j) of the PPAs as follows (in bold italics): 

"Notwithstanding any of the foregoing, to the extent that a Change in Law, after giving 
effect thereto and to this Section 4.3, could reasonably be expected to render continued 
performance by the Parties to this Arrangement for the balance of the Effective Term 
unprofitable, or more unprofitable, to the Buyer in respect of a Unit, having taken 
account of any compensation entitlement under Section 4.3(i) or any amount due from 
the Balancing Pool, then the Buyer may terminate this Arrangement and shall not be 
liable for, nor entitled to any Termination Payment." 

40. The record attached to this Notice to Admit at Tab "I" represents a true copy of the 

Q&A 10.4. 

41. On August 2, 2000, the PPA Auction began pursuant to the Power Purchase 

Arrangement Auction Regulation, AR 85/2000 made by the ADRD Minister pursuant to 

Ministerial Order 28/2000 and section 45.97 of the 1998 EUA, as amended by AR 138/2000, 

and the Auction Rules for Power Purchase Arrangements (the "PPA Auction"). The PPA 

Auction concluded on or about August 21, 2000. 
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42. In some instances, the current Buyers under the PPAs were the successful bidders at 

the PPA Auction.  In other instances, the current Buyers are assignees or purchasers for value 

from the original Buyers. 

43. As noted in the Balancing Pool's 2015 Annual Report, the Balancing Pool paid out $2.0 

billion in electricity rebates derived from proceeds of the PPA Auction and subsequent "Market 

Achievement Plan" sales.  The Balancing Pool has paid out $2.4 billion (through 

December 31, 2015) in consumer allocations to Alberta electricity consumers through the 

"Balancing Pool Rider", which is a credit/rebate on monthly electricity bills.  Through to the end 

of 2015, $4.4 billion in aggregate has been returned to Alberta electricity consumers by the 

Balancing Pool.  In addition, Alberta electricity consumers have continued to receive the 

Balancing Pool Rider credits/rebates through 2016.  The amount of the Balancing Pool Rider 

has always been determined by the Balancing Pool and approved by the AEUB initially, and 

then, beginning on January 1, 2008 and thereafter, by the AUC. 

PPAD Regulation 

44. An internal ADRD document entitled "PPA Auction: Concerns for Bidders" was produced 

for ADRD discussion purposes on July 28, 2000.  The document states that the ADRD agreed 

to file the PPAs as a regulation under the Regulations Act, RSA 1980 c R-14. 

45. The record attached to this Notice to Admit at Tab "J" represents a true copy of the 

July 28, 2000 record entitled "PPA Auction: Concerns for Bidders". 

46. On August 18, 2000, the AEUB Order, the August 2000 Letter (including the First Errata 

and Second Errata) and each of the PPAs (and the schedules thereto) were filed with the 

Registrar of Regulations as the Power Purchase Arrangements Determination Regulation, 

AR 175/2000 (the "PPAD Regulation").  The PPAD Regulation was filed under the Alberta 

Regulations Act RSA 1980 c R-14 as AR 175/2000 and was endorsed by the Acting Registrar of 

Regulations, the Attorney General of Alberta. 

47. The PPAD Regulation contained all of the PPAs and, as a result (unlike a typical 

regulation that may be only a few pages long), consisted of thousands of pages of text and 

mathematical formulae.  The Crown promulgated the Dispensing with Publication Regulation, 

AR 201/2000 pursuant to Order in Council 362/2000, which dispensed with the requirement that 

the PPAD Regulation be published in the Alberta Gazette.  The Dispensing with Publication 

Regulation states: 
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The Lieutenant Governor in Council, being of the opinion that Order No. U2000‑190 of 
the Alberta Energy and Utilities Board, filed as AR 175/2000, 

(a) is available in printed form to all persons who are likely to be interested in it, 
and 

(b) is of such length as to render its publication in The Alberta Gazette 
undesirable and unnecessary, 

dispenses with the publication of AR 175/2000. 

48. Order in Council 362/2000 was passed by the Minister of Justice and The Attorney 

General of Alberta (i.e. the Applicant in this Proceeding) on September 20, 2000. 

49. The record attached to this Notice to Admit at Tab "K" represents a true copy of Order 

in Council 362/2000. 

50. Subsequently, the Power Purchase Arrangements Division Regulation, AR 214/2001 

("PPADR 2001") was passed pursuant to Order in Council 444/2001 and section 72 of the 1998 

EUA appointing the Minister with power to amend the PPAD Regulation for certain purposes. 

51. In 2001, the Minister passed the Regulation to Amend AR 175/2000, AR 215/2001 

("PPAD Amendment"), pursuant to Ministerial Order 57/2001 and the PPADR 2001.  The 

PPAD Amendment was filed with the Registrar of Regulations on November 23, 2001.  The 

Lieutenant Governor in Council, acting upon the recommendation of the Minister of Justice and 

Attorney General, promulgated the Dispensing with Publication Regulation, AR 250/2001 

pursuant to Order in Council 501/2001, which dispensed with the requirement that the PPAD 

Amendment be published in the Alberta Gazette. The Dispensing with Publication Regulation, 

AR 250/2001 states: 

The Lieutenant Governor in Council, being of the opinion that the Regulation to Amend 
AR 175/2000, filed as AR 215/2001 

(a) is available in printed form to all persons who are likely to be interested in it, 
and 

(b) is of such length as to render its publication in The Alberta Gazette 
undesirable and unnecessary 

dispenses with the publication of AR 215/2001. 

52. In 2002, the Minister passed the Power Purchase Arrangements Regulation, AR 

140/2002 ("PPAR 2002") pursuant to Ministerial Order 28/2002 and section 45.97 of the 1998 

EUA. 
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53. In 2003, the Electric Utilities Act, RSA 2003, c E-5.1 ("EUA") received Royal Assent.  

The EUA continued the PPAs: 

Interpretation 

1(1)  In this Act, 

… 

(nn)    "power purchase arrangement" means a power purchase arrangement included in 
Alberta Regulation AR 175/2000 

… 

Purposes of the Act 

5   The purposes of this Act are 

… 

(g)    to continue the framework established for power purchase arrangements; 

… 

Continuation of power purchase arrangements 

96(1)  A power purchase arrangement continues to have effect in accordance with its 
terms and conditions, subject to this Act and the regulations. 

54. The Power Purchase Arrangement Regulation, AR 167/2003 ("PPAR 2003") was 

passed pursuant to Ministerial Order 29/2003 and sections 88 and 99 of the 1998 EUA.  The 

PPAR 2003 repealed and replaced the PPAR 2002.  The PPADR 2001 was automatically 

repealed in 2003 pursuant to subsection 72(2) of the 1998 EUA. 

No Appeals, Altering or Rescinding of AEUB Orders, Directions or Decisions 

55. Section 21 of the Alberta Energy and Utilities Board Act, SA 1994, c A-19.5 ("AEUBA"), 

provides that all decisions or orders of the AEUB are final and prohibits judicial review of every 

order, action, ruling or decision of the AEUB: 

Subject to section 20, every action, order, ruling or decision of the Board or the person 
exercising the powers or performing the duties of the Board is final and shall not be 
questioned, reviewed or restrained by any proceeding in the nature of an application for 
judicial review or otherwise in any court. 

56. The only exception to Section 21 of the AEUBA is with respect to a question of 

jurisdiction or a question of law.  Applications for leave to appeal on such issues are to be filed 
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with the Alberta Court of Appeal within 30 days from the date of the decision or order, in 

accordance with Section 20 of the AEUBA: 

20(1) Subject to subsection (2), an appeal lies from the Board to the Court of Appeal on a 
question of jurisdiction or on a question of law. 

(2) Leave to appeal may be obtained from a judge of the Court of Appeal only on 
application made 

(a) within 30 days from the day that the order, decision, or direction sought to be 
appealed from was made, or 

(b) within a further period of time as granted by the judge where the judge is of 
the opinion that the circumstances warrant the granting of that further period of 
time. 

(3) Notice of the appeal must be given to the parties affected by the appeal and to the 
Board. 

57. Leave to Appeal to the Alberta Court of Appeal, as provided for in Section 20 of the 

AEUBA was never sought by any party, including the Crown with respect to the "Change in 

Law" provisions contained in the PPAs, including Article 4.3(j) thereof, as described herein. 

58. In addition, Section 45.1(2) of the 1998 EUA incorporates certain provisions of the Public 

Utilities Board Act, RSA 1980, c P-37 ("PUBA") into the 1998 EUA and applies them to the 

AEUB.  Section 45.1(2) of the 1998 EUA states: 

45.1(2) The provisions of the Public Utilities Board Act relating to hearings, service of 
notices or orders, regulations, rules and procedure, enforcement of orders and the rights, 
powers, privileges and immunities of the Public Utilities Board apply to the Alberta 
Energy and Utilities Board as if they were provisions of this Part.  [emphasis added] 

59. In that regard, Section 50 of the PUBA provides as follows: 

50(1) When the Board is authorized on notice to the parties interested to hear an 
application or dispute or to make an order, it may, on the ground of urgency or for other 
reason appearing to the Board to be sufficient, notwithstanding any want of or 
insufficiency in the notice, make the like order or decision in the manner as if due notice 
had been given to all parties, and the order or decision is as valid and takes effect in all 
respects as if made on due notice. 

(2) A person entitled to notice and not sufficiently notified may, at any time within 10 days 
after becoming aware of any order or decision, or within any further time the Board may 
allow, apply to the Board to alter or rescind the order or decision, and the Board shall 
thereupon, on such notice to the other parties interested as in its discretion it thinks 
desirable, hear the application, and either alter or rescind the order or decision or dismiss 
the application as to it seems just. 
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60. At no time did any party, including the Crown, apply to the AEUB to alter or rescind the 

AEUB Order with respect to the "Change in Law" provisions contained in the PPAs, including 

Article 4.3(j) thereof, as described herein. 

Change in Law  

61. In June 2015, the Crown amended the Specified Gas Emitters Regulation ("SGER"), AR 

139/2007, as follows: 

(a) on June 25, 2015, the Crown passed amendments to the SGER, which, among 

other things, increased the operational efficiency requirements on a regulated 

facility from 12% to 15% (for the year 2016) and to 20% (for the year 2017).  

Those operational metrics required regulated facilities to reduce emissions 

intensity levels below baseline levels by the required amount (i.e. 12%, 15% or 

20% below baseline levels) or to pay for compliance by purchasing credits or 

offsets in accordance with SGER; and 

(b) on June 30, 2015, pursuant to Ministerial Order 13/2015, the cost of contributing 

to the Climate Change and Emissions Management Fund (the "Fund") and 

obtaining Fund credits was increased from $15 per tonne (for the year 2015) to 

$20 per tonne (for the year 2016) and to $30 per tonne (for the year 2017) 

resulting in a cost increase of 100% from 2015 to 2017 to purchase Fund credits; 

(collectively, the "Amended SGER"). 

62. The records attached to this Notice to Admit at Tab "L" represent true copies of the 

amendments to the SGER and Ministerial Order 13/2015. 

63. The Amended SGER came into effect on January 1, 2016. 

Balancing Pool 

64. The Balancing Pool is a statutory body established under section 75 of the EUA. The 

Balancing Pool must operate in accordance with the EUA, including Section 96(3), which states: 

Continuation of power purchase arrangements 

96 (3)  A power purchase arrangement, other than a power purchase arrangement held 
by the Balancing Pool, that is terminated other than under section 15.2 of the power 
purchase arrangement 
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(a)    is deemed to have been sold to the Balancing Pool, and 

(b)    is to be held by the Balancing Pool in the capacity of a buyer for all 
purposes of this Act, the regulations and the power purchase arrangement. 

65. In addition, the Balancing Pool must operate in accordance with the Alberta Utilities 

Commission Act, SA 2007 c A-37.2, and all regulations enacted pursuant to such legislation, 

including the Balancing Pool Regulation, AR 158/2003, and the Fair, Efficient and Open 

Competition Regulation, AR 159/2009 (the "FEOC Regulation") and the EUA that provides, 

among other things, that the Balancing Pool must exercise its powers and carry out its duties in 

a manner that is responsible and efficient. 

Knowledge of Change in Law Provisions 

66. The clarification to Article 4.3(j) of the PPAs to include the IAT recommendation to 

include the words "or more unprofitable" was known to the Crown from at least July 27, 2000 

including by individuals employed by the ADRD and Department of Energy.  Examples of such 

individuals are, among others, Joseph Segatto whom, in 2000 and currently, was and is 

in-house counsel for the Crown and Peter Pagano whom, in 2000, was Acting Registrar of 

Regulations in Alberta, and is currently the Chief Legislative Counsel for Alberta. 

Terminations of PPAs 

67. Each PPA provides that, in certain circumstances, the Buyer is entitled to terminate the 

PPA without being required to pay a Termination Payment to the Balancing Pool.  One such 

circumstance is a Change in Law that renders a PPA unprofitable, or more unprofitable, for the 

Buyer for the remainder of the term of the PPA.  Article 4.3(j) of the PPAs states: 

Notwithstanding any of the foregoing, to the extent that a Change in Law, after giving 
effect thereto and to this Section 4.3, could reasonably be expected to render continued 
performance by the Parties to this Arrangement for the balance of the Effective Term 
unprofitable, or more unprofitable, to the Buyer in respect of a Unit, having taken account 
of any compensation entitlement under Section 4.3(i) or any amount due from the 
Balancing Pool, then the Buyer may terminate this Arrangement and shall not be liable 
for, nor entitled to any Termination Payment. 

68. On December 9, 2015, ENMAX advised the Senior Policy Advisor to the Minister of 

Energy, the Deputy Minister of Energy, and the Assistant Deputy Minister of Electricity and 

Sustainable Energy that ENMAX was considering termination of the Battle River PPA.  On 

December 11, 2015, ENMAX submitted its Notice of Termination and supporting information to 

the Balancing Pool in respect of the Battle River PPA ("ENMAX Battle River Termination 

Letter") and concurrently advised the above-noted representatives of its decision.  In the 
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ENMAX Battle River Termination Letter, ENMAX advised the Balancing Pool that it was 

terminating the Battle River PPA effective January 1, 2016 at 12:01 a.m. in accordance with 

Article 4.3(j) of the Battle River PPA, since the Amended SGER made the Battle River PPA 

"unprofitable or more unprofitable". 

69. The record attached to this Notice to Admit at Tab "M" represents a true copy of the 

ENMAX Battle River Termination Letter. 

70. On January 27, 2016, the Balancing Pool itself confirmed ENMAX's entitlement to 

terminate the Battle River PPA (the "January 2016 BP Letter"). 

71. The record attached to this Notice to Admit at Tab "N" represents a true copy of the 

January 2016 BP Letter. 

72. On February 24, 2016, the Balancing Pool issued a press release regarding the ENMAX 

Battle River Termination Letter and the January 2016 BP Letter, wherein the Balancing Pool 

identified its opinions with respect to the Battle River PPA, and stated that a decision regarding 

how to proceed had been tabled pending further consideration (the "February 2016 BP Press 

Release").  The February 2016 BP Press Release stated: 

Given ENMAX's decision to terminate, the Balancing Pool becomes the default Buyer of 
the Battle River 5 PPA and we will be responsible for offering the capacity into the market 
and making the Capacity and Energy Payments to ATCO Power. 

The Balancing Pool will have the options of continuing to hold the PPA, reselling the 
PPA, or terminating the PPA by paying the Owner a Termination Payment equal to the 
Net Book Value. The Balancing Pool held a Board meeting on January 21, 2016 to 
review our options with respect to the Battle River 5 PPA development. A decision was 
tabled pending further considerations of our options. 

73. The record attached to this Notice to Admit at Tab "O" represents a true copy of the 

February 2016 BP Press Release. 

74. On or about May 4, 2016, ENMAX advised senior Government representatives that it 

was considering the termination of the Keephills PPA.  On May 5, 2016, ENMAX Energy 

Corporation ("EEC") submitted its Notice of Termination and supporting information to the 

Balancing Pool in respect of the Keephills PPA ("ENMAX Keephills Termination Letter") and 

concurrently advised the above-noted representatives of its decision.  EEC advised the 

Balancing Pool that it was terminating the Keephills PPA effective May 5, 2016 at 5:00 p.m. 

since the Amended SGER made the Keephills PPA unprofitable or more unprofitable. 
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75. The record attached to this Notice to Admit at Tab "P" represents a true copy of the 

ENMAX Keephills Termination Letter. 

76. On May 26, 2016, the Balancing Pool advised EEC that they had commenced their 

investigation and assessment of the ENMAX Keephills Termination Letter and that they would 

be preparing an application to the AUC for an Order that would enable the Balancing Pool to 

offer capacity into the Alberta power pool relating to the Keephills PPA. 

77. The record attached to this Notice to Admit at Tab "Q" represents a true copy of the 

May 26, 2016 letter from the Balancing Pool. 

78. By virtue of the Balancing Pool 2015 Annual Report dated April 20, 2016, the Balancing 

Pool confirmed at page 9 of that Report that: 

The PPA terminations were triggered by the increased costs under the changes related 
to SGER and the Climate Change Emissions Management Fund that will be imposed on 
the PPA Buyers thereby allowing the Buyers to terminate the PPAs under the Change in 
Law provision contained in the PPAs. 

79. And further, at page 51 of that Report, the Balancing Pool confirmed that the Battle River 

PPA was terminated by a Change in Law that rendered the Battle River PPA uneconomic or 

more uneconomic for the Buyer: 

Pursuant to Section 96 of the EUA, as a result of a Buyer-initiated termination triggered 
by a change in law, which rendered the PPA uneconomic or more uneconomic for the 
Buyer, the Battle River PPA was transferred to the Balancing Pool effective January 1, 
2016 (see Note 15). While the Balancing Pool continues to hold the PPA, it will assume 
responsibility for ongoing capacity payments and other PPA-related costs and is 
responsible for selling the output into the wholesale power market. 

80. The record attached to this Notice to Admit at Tab "R" represents a true copy of the 

Balancing Pool 2015 Annual Report dated April 20, 2016. 

September 16, 2016 Letter from the Balancing Pool 

81. By letters dated September 16, 2016 sent electronically at approximately 2:00 p.m. (MT), 

the Balancing Pool advised ENMAX, Capital Power PPA Management Inc., ASTC Power 

Partnership and TransCanada Energy Ltd. that it would not complete its investigation and 

assessment of the applicable PPA terminations pending completion of the within proceeding 

(the "September 2016 BP Letters"). 
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82. The records attached to this Notice to Admit at Tab "S" represent true copies of the 

September 2016 BP Letters. 

WARNING 

Each of the matters for which an admission is requested is presumed to be admitted, unless 
within 20 days of the date of service of the notice to admit, you serve on the party requesting the 
admission a statement: 

(a) denying specifically the facts or the opinion, or both, for which an admission is 
requested and setting out in detail the reasons why the facts cannot be admitted 
or the opinion cannot be admitted, as the case requires, or 

(b) setting out an objection on the ground that some or all of the requested 
admissions are, in whole or in part, 

(i) privileged, or 

(ii) irrelevant, improper or unnecessary. 

A denial by you must fairly meet the substance of the requested admission and when only some 
of the facts or opinions for which an admission is requested are denied, the denial must specify 
the facts or opinions that are admitted and deny only the remainder. 

You may amend or withdraw an admission or a denial made only with the Court's consent or by 
agreement of the parties. 

Any admission you make is only for the specific purpose for which it is made and may not be 
used as an admission against you on any other occasion, or in favour of a person other than the 
person giving this notice, unless you agree otherwise. 

 


